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to Poverty by a Crime, which cauſed the 
< Magiſtrate. to ſet a large Fine: upon the 
10 Father of a Family; but not a. Puniſh- - 
« ment. How many are there, who come. 
<6. into the World. without the Expectation. 
i eee How many „ , who toſs, 
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2 alt ley | have by War, Fire, or Ship 
N ben Nas, ſince the Childre 
no Right but from the Father, if he holds 
the Property till his Death; or through him, 
there is no Injury done, when he is juſtly 
deprived of that Wealth, whi cl was acqu red 
under the Protection of Society, to be tranſ- 
mitted to his Poſterity in finted Rules of De. 
ſcent by poſitive Inſtitution; and of thoſe 
Honours, which are the Rewards of good 
Conduct, the Pledges of future Faith. Theſe 
Benefits may be confidered as the Gifts'of £ 
eivil Government; but Life and Liberty ar 
the Gifts of Nature, and ſhould never be 
evans of the Parents Offene: 


Nor Would a Subjett be made incapable of 


Employ yments, without ſome Crime com- 
mitted by bimſelf. Such 'Severities are un- 
Lite, as well as uiicquitable, A Difference 
therefore muſt be obferved between the 
natural Rights and common Liberties, which 


5 2 aunered to the Perſon ofe every Subject, and 


: and In * 2 for in Sy Courſe of duc- 
ceſſion, depend on the Conduct of thoſe 
Anceſtors, from whom we would derive 
_ them, 


as Riches 8 


— 


puniſhed, when theſe latter Advantages, 


which themſelves neither acquired nor me- 
rited, having, by reaſon of the civil Quali- 


te fication of their Blood,” (as a great Lawyer 


2 of o our own, has expreſſed it) been, brought 
into View. by. the Deſert of one Anceſtor, 


arc intercepted by the Crimes gf another. 


If it be thought, that what is here ſaid is 
buik on a Miſtake, and that the Right of In- 


 heriting 3 is conferred by the Law of Nature, 


anterior to Society; it may ſeem proper to 
ſhew the contrary with as much Clearneſs 


and Brevity, as the Matter will admit; the 
rather, becauſe the greateſt Writers on tile 


Natural Law are extremely perplexed upon 
it, and have found it difficult to free their 
Reaſonings from ty of Words, mu- 


1 tual Cavils, and the Prejudices arifing from | 
” Wl The Law of Nature is uſed 


n two Senſes; either pe of ce 


L ef — Ve. 13 
5 1 And it is not to be ſaid, Men are 


tion of hs previous. 5 ball 
: 8 8 ae eee 
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14 Cutan ans 
and dude Sigh fit to eſta 
Laws by voluntary Conſent. The the 
only ſtrict and genuine — he Liner 
of Nature; and taking it in that Light, it may 
be ſaid, that the Right of inheriting is . 
ed by Society on the beſt Principles of Na- 
tural Reaſon, but is not a Right of Nature. 
To illuſtrate the Propoſition particu larly, let 
theſe Things be conſidered: 1. That the 
End of Property is Subfiſtence, by which 
End Nature has bounded our Preter 2 
to it, however Society may inlarge them. 
Hence, in a State of Nature, we cannot 
aſſume more than we uſe, nor hold it longer 
than we live, and are capable of uſing i * 
And in this no Alteration ariſes from Cir- 
cumſtances of Improvement. It is enough, 
that the Thing improved becomes more ad- 
vantageous to ourſelves, and that we pay to 
Nature the Acknowledgments of Induf 
for the liberal Profufion of her Gifts. 6 3 
That the Manner of acquiring Property, in - 
a State of Nature, is by Occupan PAneY. 5 an Act 


of the Body, not of the Mind; 'which laſt 
expreſſed | in any other way (until CivilLaws 


had marked out for Words or Wri riting a fet⸗ 
tion, would. give a Title to Pro- 
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do well to follow its Provifions, oi 
_ differing from one another and themſelves. - 
Nor let it n that Diſputes about prior 


| jection of diſturbing the both © ranquillity, 

as Diſputes about Inheritances ; both becauſe, 
thoſe of the firſt kind lying within the ocu - 

Aar Obſervation of many, thei | 


ing led on leg Props ad aca 


fuch wag” in a 2 — be- 
quiſition of Property at all. And, Fe, 
any Piſputes, which might be fopyaſed t6 1 
ariſe from it, ars to be conſidered as à ne- 
2 whilſt that State remains. But 
che Right of Inheriting is not a Manner of 
acquiring Property neceſſary for the Subſiſt - 
ence of Mankind, and to fupport the Pur- 
of Nature. 3. Laws have always di- 
ſtinguiſhed between Jura Sanguinit ank 
Jura hereditaria; conſidering the one av 
; er by Nature, the other, by civik 
The Roman Law ſays, Heres oft 
: Nome ” Jeri Ae Nomen Natura n 


Greene on . 


pM might be cited out of it, which were 
affected by this Maxim. In the Law of 
England, he ſame Diſtinction is clearly 
made, If a Man attainted be murdered by 
a Stranger, the Son ſhall not have the Ap. 
peal, becauſe it is given to the Heir: Yet, 
if he is murdered by the Son, the Crime is 
Fetty. Treaſon , becauſe the Relation of a 
Son remains. If a Man is attainted, and 
| havea Charter of Pardon from the King, ſo 
as to be capable of being returned upon a 
0 Jury between his Son and another, the Chal- 
lenge, on account of Conſanguinity, conti- 
nues; notwithſtanding the Corruption of 
Blood is not taken away by the Pardon. 


Now, if the Right of Inheriting be a Right | 


of Nature, the Name of an Heir cannot be : 
ſeparated from that of a Son, but they muſt 


ſtand and fall together, becauſe Jura San- 


5  guinis nullo ure Civili dirimi peſſunt. But 
- againſt this Reaſoning we have the Authority 


a 9 of Two Syſtems of Civil Law, which are : 
e accumulated Wiſdom of many Ages, and 
"he nobleſt Efforts of human Reaſon Tm ; 
98 the Creation of the World. | 1235 
of Coil Juſtcaion, it may a dener de 
195 one, 
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dations of Society, let it be conſidered, that 
New and unattended by other Pro 

in Favour of Infants, this: — in of Inl 1e 
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which the Inltation itſelf bs 3 n „ * 
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| 2 0 N ature, 


f a is impoſſible to Ane 
A ee bee, bee | de 


© * hitendficd/Gare@f the Benevolent.” Ina State 
S. a 'Society,”the Means are various: Infants are 
the Inver tion er f thoſe © great Mas 


"4 


1 


* 2 8 3 o : HP | + 
rp Ie AZ ger 14. 190 4775 . pe 


* 17 1 


hw 


hp of Policy, the Amel Ta 1 

* n failed them unaccountably i in this 
Inſtance, if the great Cauſe of eſtabliſhing 
Deſcents was the Pr Protection and Benefit of pe. 
Infant 3 ſince the ſame End might have bet en 
yered far better in other Wen, without 


org nden ef e The Su- 
Power 50 each State” en cyt have 


they ms > hd and mee 5 nts, 
dhe Civil or Military Service,” more uſefully 


thelt Country.” This Plan s + obvious: | 
as well as grateful to the Imagination, 
2 it has been touched upon by many 
Writers, and is beautifully purſued ih Theory 
to its utmoſt Extent, 485 the Framers of ima- 
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Law of Forfeiture; Ge. 25 
ſocial indabey Hence it is, that a Man's 
 Poftericy are not only indebted to the Laws 
of that Country, which gave them Birth, for 
1 Capacity of Inheriting, but, by the Game! | 
Laws, are commonly left in the Power of 
the Father, as to their receiving actual Be- 
nefit from that Capacity. In England, a 
| Tenant in Fee Simple may charge, waſte, or 
Lell his Eſtate, and convey it away for erer 
from his Heirs. He may deviſe it by Will; 
and, unleſs in Caſes of Fraud, the Law 
Will not interpoſe to make it void. A Te- 

cant in Tail is Maſter of his Eſtate, if he 
5 purſues the Methods of Conveyance proper 
to it. In theſe Inſtances it may ſeem very 
| hard, thee any Man ſhould diſpoſe of a For- 
tune from his Poſterity; and yet the Law 
having put them out of the F ather's Power, 


s to every Grant, which they receive from 


the Kindneſs of „ and the honeſt 
F ruits of perſonal Merit, it wiſely forbears 
to break in upon that Law of Nature, 
| which allows a Freedom of Alienation ; and 
expects no more from the Father, than that 
be conduct the Child thro the Weakneſs of 
Infancy to a Condition of ſupporting himſelf 
| by his own Labour and Attention. Shall ii 


* * g 0 1 


26 id; 


then be in his Breaſt to aliene in the ben 


of Law, as Intereſt or Humour leads him? 


and ſhall not his Attempts to diſſolve Society 5 
be equitably conſtrued, for Reaſons of pub 


lic Uſefulneſs, a virtual Intention of exert- 


ing his utmoſt Power to alienate thoſe Bene- 


fits, which might have been derived thro' 
| his Chanel from the Favour of Society? 


Is it fit or reaſonable, that he only ſhould 
have Advantage in the Privilege ſo freely 
indulged to him; and that they, who in- 


dulge it, ſhopld receive none from that 


Equity, by which it is framed and fup- 
ported? 

Indeed the N by Forkture is is 
more extenſive than any other allowed in 


1 the Law of England, . it is attended 
with the Loſs of Honours, which cannot 
otherwiſe be aliened; and the Corruption of 
Blood ſtops the Courſe of regular Deſcent, as 
have no Power, _ he never enjoyed. 
them. 5 EE, 


en they have ſo fir boig 


thought alienable in former Times, as that 
a Man might reſtore them to that Fountain, 
Jr which they flowed, But tho' they 


are 


an cold 8 d te . and Proſttute en, 
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Law of Forfeiture, Nc. 19 


ſcents, and not given in ſuch a manner and 


with ſuch Circumſtances as to confer a 
Right, on any Principles of Law or Con- 


ſcience. Whether therefore we take the 
Right of Inheriting as conferred by Civil 


Society, or for Argument-ſake by Nature, 
the Expectation ariſing from it is the ſame; 
fince it muſt be confidered in the firſt Caſe 


as beſtowed originally on Condition, in the 


ſecond, as qualified by Civil Inſtitution, like 
many other Rights of Nature. And if thoſe 
who form the Expectation will regard that 


as abſolute, which depends on the Perform 

ance of expreſs Conditions, the Inattention 
muſt be imputed to themſelves, and not to 

the Law of their Country. To waſte a 


Fortune which would have made an ho- 


nourable Support for a Man's Family, is 


deſervedly eſteemed cruel and againſt Con- 


ſcience. Why is it not prevented by the 
Care of Legiſlators? Becauſe no complete 


Proviſion could be made againſt that Evil, 


Which would not be attended with more 


general Inconvenience; and the C 
with the contrary Duty is derived from the. 
Minis and the at grounded upon 
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„ and hos by SanRtions of m 
_ higher Order than belong to Civil Laws. 
If the greateſt Good of every Community 


be the Object of Laws contrived for it, as 


unqueſtionably it ought to be, every leſſer 


Intereſt muſt yield; it being only the Pro- 


perty of Divine Government to reconcile 
all private with public Good in the final Re- 


fault © of its Diſpenſations, Hence it is, that 


tho Laws prevent Conſequences injurious to 


Particulars where they can conſiſtently with 


| Tocial Good, yet in Matters which concern 1 | 


the Exiſtence of the Society or Government, 


bs injurious to Particulars muſt 
not only be ſuffered to take Place, but even 


' fought for and indulged, if they have a 


bt 1 to prevent Conſequences inju rious | 
to Government itſelf. On this Reaſon 1 0 


_ thoſe We Laws which 1 


- Member with its on; an which 40 
. eee eee Men in all Cou 


» 


Social Good, us it would be a ny. 
Strain of * Policy, ſo it would proceed upon 


a Principle more contrary. to the Law of 5 


| Nature! than thoſe who. are fond of that 
Law would defire to ſee charged upon their 
Doctrine. Beſides, nothing is more natural, 
on the Principtes-lald down. in this Filly. | 
than the Conſtruction which Civil Laws 
have put on Treafons againſt Government, 
that when a Man endeavours the Diſſolution 
of it, he means to diſclaim all thoſe Bene- 


1 5 fits and Rights which it has either made him 


5 capable to enjoy, or the Inſtrument to con- 
: Nothing is more neceffary, than to 

try whether thoſe Attachments which are 
Connected with our Paſſions and Affections 
- will prevail, when thoſe which are founded 
only in Reaſon. and Convenience have no 
Power. Sic legibus  comparatum eft (as 
Tull) ut fitiorum caritas amiciores reddat 


parentes Reipublice. Thus Society, by 


making the Loſs of thoſe Rights it confers 
e en a Penalty for the greateſt 
boom ag which can be committed againſt his - 
3 intereſts every Relation and De- 
: in keeping him firm to the general 


Tran- 


3 


5 to commit baſe and ſelfiſh Enorr iti 


„ and Abuſes of his Power. The ve 


| Tranguillty, Fo Welkare: at iche 2 time, 
it gives him an Occaſion of reflecting, that 
when he attempts it, he muſt break thro 

every private as well as public Tye; which 
enhances his Crime, whilſt it is an Aggra- 
vation of his Puniſhment. Nay more, he 
may hope to eſcape from the Juſtice of his 
Country with bis own Life, if that alone 

were to be forfeited; but the Diſtreſs of his 
Family will purſue him in his ſecureſt 
Thoughts, and abate- the Ardour of Reſo- 


' lation. Many Inſtances occur in Hiſtory SE 


and daily Experience of Men, not aſhamed 

s, Who 

have retained a Tenderneſs for their Poſterity 
by the ſtrong and generous Inſtinct of Na- 

- The Story of Licinius Macer, who 
* Father to Caluus the great Orator, is 
very remarkable, as related by a Roman 
Annaliſt. Having gone thro the Office of 

| Prztor, and governed a Province, he was 

.. accuſed, upon returning home, of Extortion 

. 0 


ing of his Tryal he ſtrangled himfelf, 
5 having ſent Word to Fart Hh who was = | 
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oY the Conſtitition of Athene there 95 


Term of Art in their Lav. . "Thoſe, 
who aimed to introduce Tyranny, as in the 

Caſe of ſuch as aided Pififtratus. 2. Thoſe, 
Who owed Money to the Public, and neglected 
| or refuſed. to pay it. 3. Thoſe, who had 
received 'Bribes, behaved ill in . br Land 


Fights, thrown: away their Shields in Battle | 


all ſuch were banithed, and deprived of every 
Immunity, both they, and their Poſterity. 
It is true, Judgment of Forfeiture was only 
| inflicted diſeretionarily in the firſt and third 
Kind of theſe Infamies, but followed in 
Judgment of Law as to the ſecond. Plus 
tarch tells us, that Themiſtocles, for con- 


feited his whole Eſtate, to the Value of 
Eighty or One hundred Talents, to the Arbe. | 
nan Treaſury; and his Children took re- 
füge in Persia. Thus, if before Sentence 


| gs . in the Caſe of Mur- 


Nis 5 into . 


/ Sorts of famous a, *, which was a 


cealing the treaſonable Correſpondence of 
Pauſanias with the King of Perfia, for- 


A 
1 8 


the Uſe of the public. Coff It was: an- f 
other Law with them, "that a any Y Magiſtrate ; 
corrupting others to adviſe, or himſelf ad- 
viſing, the People 40 abrogate the Laws 
Criminal, ſhould forſeit his Subſtance, him- 
ſelf and his Poſterity be outlawed, and ſub- 
ject to be deſtroyed with Impunity. They 
| looked, upon theſe: to be the Pillars of the 
Commonwealth, aud that it was the Ma- 
giſtrate's. r, Duty to uphold them. 
Demoſthenes * accuſed a Man before the 
People, who had propoſed. a Vote, by which 
Fines and Forfeitures were, in effect, to be 
taken away. He ſpeaks of the Guard, which 
had been ſet on that Part of the Conſtitution 
by the Care of their Legiſlators; and ew 
a very artful and. flattering. Reaſon to the 
Athenians for a Law. which made. it For- : 
| feiture to propoſe the Reſtitation of Perſons _ 
5 1 1 particular Circumſtances of Gullt; that | 


* the Legiſlator, knowing the natural Le- 
A nity and Compaſſion of his ntrymen, 
e would not expoſe. the public Safety 81 
a c © Pretences « or 20s of 20 ve” | nh 


» 1 3 * 
o * by . a E 
* *. 4 43 * . 


hy » Dem, oy: Ti imecrat, | 


Sp" -_ 
= 
e 
. 


T2 


* 
G * 4 got 
2 ; : 8 8 x > 
. * x F 4 Bk TE 1 * Rf; 
FE rn it „ : S ' 
* . 8 = / : N 
p : 70}. Or! 5 N | I 95 3 
4 _— yet 0 


57 the eee Lit: ths: che lake Te. 
Ma; mjeftatis * * com prehended many . 
of Which the Crimen Perduellionis was, in 3 
all reſpects, the molt ſeverely diſtinguiſhed, 
and at. firſt the only Capital. It Was o rom 
the eatlieſt Times of the Republic; and is 
marked out as ſuch by the Laws of the 4 
Twelve Tables; ; which is not only an Evi- 
dence of the Practice in Rome, but of the 


1 0 Regard had to it in Greece, from whoſe 


Commonwealths, particularly Athens, thoſe 
Las were borrowed. By Capital, amongſt 
the Romans, was meant, not only the Pu- 
niſhment of Death, but the Minutio C bits, 
which, in the largeſt Senſe, included the 
Lok of all Capacities, and a Forſeimre N of 


45 fi en 


9 2. where. he ſays, that Forfeiture was never 
. me Packs of free Governments, lays it down, that 
c 4 it was an Invention under the Tyranny of the En- 
„who had a particular Revenue called the Fiſc, - 

« Fam whence it was called Confiſcation.”” To this 
y oppoſe the Words of Cujacius——/ Fiſcus erat 
is wet;  Imperatoris. Cujac. ad L. Tul. Maj, 
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